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NORTH AMERICAN CATHOLIC
)
EDUCATIONAL PROGRAMMING
)
FOUNDATION, INC., CHICAGO
)
INSTRUCTIONAL TECHNOLOGY
)
FOUNDATION, INC., DENVER AREA
)
EDUCATIONAL TELECOMMUNICATIONS
)
CONSORTIUM, INC., INSTRUCTIONAL
)
TELECOMMUNICATIONS FOUNDATION, INC., )
PORTLAND REGIONAL EDUCATIONAL
)
TELECOMMUNICATIONS CORPORATION AND)
TWIN CITIES SCHOOLS' TELECOM)
MUNICATIONS GROUP, INC.,
)
)
Plaintiffs,
)

)
v.

)
)
CLEAR WIRE SPECTRUM HOLDINGS II LLC,
)
CLEARWIRE LEGACY LLC, f/k/a CLEARWIRE )
CORPORATION and SPRINT SPECTRUM L.P.,
)
)
Defendants.
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VERIFIED COMPLAINT
Plaintiffs, North American Catholic Educational Programming Foundation, Inc.
("NACEPF"), Instructional Telecommunications Foundation, Inc. ("ITF"), Portland Regional
Educational

Telecommunications

Telecommunications

Consortium,

Corporation
Inc.

("PRETC"),

("DAETC"),

Chicago

Denver

Area

Educational

Instructional

Technology

Foundation, Inc. ("CITF"), and Twin Cities Schools' Telecommunications Group, Inc.
("TCSTG"), as and for their Complaint1, allege as follows:

This action is limited to certain non-monetary claims for damages that plaintiffs have against
defendants. Pursuant to agreement, monetary damage claims are to be the subject of arbitration and
plaintiffs reserve all of their rights as to said claims.

INTRODUCTION
1.

This is an action for specific performance and injunctive relief resulting from

defendants' failure to comply with their contractual obligations to supply broadband internet
service and user devices to plaintiffs whose constituents include educational institutions and
other non-profit organizations that rely on such service and devices to serve students, the elderly,
the disabled and other segments of the population often not able to afford Internet services at the
usual and customary fee levels offered by "for profit" providers.
2.

Simply stated, plaintiffs are non-profit entities that hold licenses from the Federal

Communications Commission to operate certain Educational Broadband Service channels in
certain geographic markets.

Plaintiffs do not offer commercial services with their wireless

spectrum, but like other Educational Broadband Service licensees, grant access to a portion of
their wireless communications spectrum to commercial wireless broadband providers like
Clearwire so that these commercial entities will construct stations that can use the spectrum to
offer wireless broadband services commercially.

Federal Communications Commission

regulations allow the Educational Broadband Service license holder to make this "commercial
spectrum capacity" available subject to certain conditions. In consideration for permitting such
use, plaintiffs are paid royalties in cash and in-kind. The in-kind royalties include access to the
commercial user's wireless broadband network, technologies, facilities and functionality, as well
as the right to acquire user equipment required to access and use the network, all of which are
used by the plaintiffs to serve their non-commercial customers in various non-profit sectors
(including education, religion and health), who, in turn, provide service to low-income
households who could not otherwise afford Internet connectivity. Some of plaintiffs' end users
receive wireless broadband service at no cost and the remainder pay very low rates.
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3.

Pursuant to various spectrum access agreements, Clearwire is required to provide

plaintiffs with devices that work on, and Internet access services provided on, the Clearwire
broadband wireless network at the best level of service it provides its retail customers. Seven
years after the plaintiffs entered into their spectrum access agreements with Clearwire, Sprint
acquired control of Clearwire. After assuming control, Sprint decided to shut down Clearwire's
broadband wireless platform, thus taking away Clearwire's ability to provide these services to
plaintiffs and their users. At the same time, Sprint is appropriating the commercial spectrum
capacity provided by plaintiffs under contract with Clearwire for use in Sprint's own broadband
wireless network without the consent of plaintiffs to this diversion, which consent is required
under plaintiffs' agreements with Clearwire. Also at the same time, Sprint is denying plaintiffs
the quality and quantity of in-kind access royalties in the form of Internet access accounts
(called "Cost-Free Educational Accounts"), user devices and related support required to be
delivered under those agreements.
4.

Plaintiffs' non-profit users rely on two critical factors for the Internet services

provided by the Plaintiffs: the reduced cost coupled with the broadband capacity of the Internet
service. Clearwire and Sprint have breached the plaintiffs' spectrum access agreements which
has prevented plaintiffs from being able to change their customers and users to the Sprint
wireless broadband network with new devices, equivalent capacity, and necessary support.
Clearwire and Sprint, who have full knowledge that (a) in the case of Mobile Beacon, school
modems use an average of 32 gigabytes (GBs) per month, with the top 25% using capacity
between 50 and 300+ GBs per month. For example, some schools, particularly in rural or
underserved areas of the United States, rely on Mobile Beacon as their primary Internet service
for all of their access needs, others use Mobile Beacon's service for surveillance systems for
students' and staffs' protection, which requires higher capacity to remain functional. Moreover,
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overall non-profit usage averages of 43 GBs of capacity consumption per month; and (b) in the
case of Mobile Citizen the overall average broadband capacity consumption is 40 GB per month,
nonetheless, Clearwire and Sprint are curtailing that current level of capacity to a mere 6 GB
monthly, which is a near lethal blow to plaintiffs' non-profit users whether they be educational
institutions, which educate children in traditional brick and mortar schools, or children who
attend cyber schools because they do not have access to brick and mortar schools, or the senior
or disabled person whose lifeline to medical care and other benefits is through the Internet, or the
scores of schools that depend on, among other things, surveillance systems for student and staff
protection and other vital public interest educational imperatives each will be greatly harmed if
Clearwire and Sprint do not comply with their contract obligations and effectuate a smooth
transition of plaintiffs' customers to the Sprint's network, as required by the spectrum access
agreements.
5.

As Sprint continues to shut down the Clearwire network, it leaves most of

plaintiffs' customers with old devices on a network that is impaired and being phased out and no
path to timely substitute a service. When the Clearwire network is completely shut down, the
vast majority of plaintiffs' customers will have no Internet service at all.

So abandoned,

plaintiffs' customers will have no alternative but to pay Sprint or another provider the standard
customary rates for devices and service, which many of them cannot afford to do. So effectively,
they are rendered without any access to the Internet. This is far short of the requirement under
the spectrum access agreements that Clearwire and Sprint provide plaintiffs' customers and other
end-users with the best level of devices and services provided to regular retail customers.
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PARTIES
6.

Plaintiff, NACEPF, is a non-profit entity organized pursuant to the laws of the

State of Rhode Island with its principal place of business at 2419 Hartford Avenue, Johnston,
Rhode Island.
7.

Plaintiff, ITF, is a non-profit entity organized pursuant to the laws of the State of

Colorado with its principal place of business at 825 Delaware Avenue, Longmont, Colorado.
8.

Plaintiff, PRETC, is a non-profit entity organized pursuant to the laws of the State

of Oregon with its principal place of business at 825 Delaware Avenue, Longmont, Colorado.
9.

Plaintiff, DAETC, is a non-profit entity organized pursuant to the laws of the

State of Colorado with its principal place of business at 825 Delaware Avenue, Longmont,
Colorado.
10.

Plaintiff, CITF, is a non-profit entity organized pursuant of the laws of the State

of Illinois with its principal place of business at 825 Delaware Avenue, Longmont, Colorado.
11.

Plaintiff, TCSTG, is a non-profit entity organized pursuant to the laws of the State

of Minnesota with its principal place of business at 825 Delaware Avenue, Longmont, Colorado.
12.

Plaintiffs, NACEPF, ITF, PRETC, DAETC, CITF and TCSTG, collectively

referred to as "Licensees" are all in the business of, amongst other things, providing Internet and
telecommunications services to educational institutions non-profit organizations, and social
welfare agencies.
13.

Upon information and belief, defendant, Clearwire Spectrum Holdings II LLC, is

a limited liability company organized pursuant to the laws of the State of Nevada with its
principal place of business at 12502 Sunrise Valley Drive, Reston, Virginia.
14.

Upon information and belief, defendant Clearwire Legacy LLC, formerly known

as Clearwire Corporation, is a limited liability company organized pursuant to the laws of the
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State of Delaware with its principal place of business at 4400 Carillon Point, Kirkland,
Washington.
15.

Clearwire Spectrum Holdings II LLC and Clearwire Legacy LLC are collectively

referred to as "Clearwire" and at all relevant times were, amongst other things, in the business of
providing Internet and telecommunications services to public commercial and retail users over its
WiMAX wireless broadband network.
16.

Upon information and belief, defendant Sprint Spectrum L.P. ("Sprint"), is a

limited partnership organized pursuant to the laws of the State of Delaware, with its principal
place of business at 6200 Sprint Parkway, Overland, Kansas.
17.

At all relevant times, Sprint was in the business of, amongst other things,

providing wireless broadband and voice services in the United States.
18.

In July, 2013, affiliates of Sprint purchased control of Clearwire by purchasing

the balance of the stock Sprint did not previously own in the ultimate parent of Clearwire.

JURISDICTION AND VENUE
19.

This Court has jurisdiction over the parties pursuant to Section 11.12(c)(viii) of

the Master Royalty and Use Agreements dated as of July 31, 2006, pursuant to which the parties
consented to the jurisdiction of this Court.
20.

Venue is proper in this Court pursuant to agreement of the parties.

ALLEGATIONS COMMON TO ALL CLAIMS
21.

The Federal Communications Commission ("FCC") is charged with the

management of the electromagnetic spectrum under 47 USC § 151 et seq. In its discharge of this
duty, it has established the Educational Broadband Service ("EBS") under FCC Rules set out at
47 CFR 27.1201 et seq. In establishing this service, the FCC allocated frequency bands by
license to non-profit entities that are to use the frequency bands to provide wireless broadband
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services in support of educators and education. Licensees have been granted 63 licenses by the
FCC authorizing them to operate specified EBS channels having certain bandwidths in certain
geographic markets to serve the public interest in providing broadband services in support of
education. Specifically, EBS licenses are granted by the FCC to provide service to accredited
institutions or governmental organizations in furtherance of the institution's educational mission
to enrolled students, faculty and staff in a manner and setting conducive to educational usage.
22.

The FCC allows EBS licensees, like Licensees, to make available a sizable

portion of their licensed EBS spectrum capacity for commercial use by third parties, like
Clearwire. This commercial spectrum capacity is the amount of the bandwidth not retained by
Licensees for their educational uses.
23.

Licensees are not in the business of utilizing the EBS spectrum capacity for

commercial purposes. Rather, they provide wireless broadband services at no cost or a nominal
cost to educational institutions, non-profit entities seeking to reduce the "digital divide" between
affluent and low-income people, public libraries, religious institutions, and other non-profit,
social welfare, and governmental entities (defined contractually as "Educational End Users").
The digital divide is an economic and social gap between demographics in regards to those who
do not have access, or have restricted access, to information and communications technology. It
most commonly refers to those who do not have access to the Internet.
24.

These entities, in turn, often make the services available to their constituents,

which include students, faculty, and low-income families. In many cases, these end users have
no other way of connecting to the Internet that is financially feasible for them.

NACEPF

provides such service through a project known as Mobile Beacon. The remaining Licensees
provide service chiefly through a joint project called Mobile Citizen.
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Collectively, Mobile

Beacon's and Mobile Citizen's services benefit over 300,000 people, most of whom would not
otherwise have affordable Internet access.
25.

Licensees have provided access to the commercial spectrum capacity of their EBS

channels through two Master Royalty and Use Agreements ("MRUAs") dated as of July 31,
2006 and certain Individual Use Agreements ("IUAs") executed in accordance therewith
(collectively the MRUAs and IUAs are referred to as "Existing Agreements").

The

counterparties to the MRUAs and IUAs are defendants, wireless broadband companies,
Clearwire Spectrum Holdings II LLC and Clearwire Legacy, LLC (then named Clearwire
Corporation). The MRUAs set forth the circumstances in which the IUAs, which address access
to specific EBS spectrum channels, are executed, and govern the overall relationship among the
parties. The IUAs are the agreements actually granting access to the commercial spectrum
capacity under specific spectrum licenses and have greater specificity with regard to the
relationship and the consideration Clearwire is required to provide in exchange for using the EBS
spectrum authorized to the Licensees. There is one IUA executed for every EBS license held by
a Licensee, for a total of 63 IUAs. The IUAs are in a form attached to the MRUAs and are
identical except for the name of the executing Licensee, the EBS license subject to the IUA, and
the economic royalties paid under the IUA, which economic royalties vary from IUA to IUA.
26.

Together, the Existing Agreements provide a unified framework pursuant to

which Licensees permit Clearwire to utilize the commercial spectrum capacity of the Licensees'
EBS channels in accordance with the licenses they hold, in exchange for the consideration
provided for therein.
27.

The consideration provided to Clearwire by Licensees under the IUAs is the

grant of access to the commercial spectrum capacity of Licensees' EBS channels for the
operation of Clearwire's commercial broadband wireless business.
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28.

The consideration to be provided to Licensees under the IUAs by Clearwire

consists of economic royalties and what the Existing Agreements call Access Right Royalties
(collectively referred to as the "Total Consideration"). As the name suggests, "Access Right
Royalties" are rights to access and use Clearwire's broadband network, and other services of
Clearwire. The Access Right Royalties allow Licensees to provide wireless broadband data
service to Educational End Users, while the economic royalties (which include monthly fees)
provide cash flow to support this endeavor and to advance Licensees' charitable aims. The Total
Consideration is essential to the Licensees' ability to advance the objectives and goals of their
individual non-profit missions. Its paramount public interest importance is evidenced in each of
the MRUAs which states, "... the IUAs and this Agreement would not have been executed but
for all of the elements of the Total Consideration."
29.

Access Right Royalties are described in Article III of the MRUAs and Section 7

of each IUA and include, amongst other things, access to Cost-Free Educational Accounts along
with technology, equipment purchase rights, facilities and other functionality and support needed
to provide service to Educational End Users.
30.

Cost-Free Educational Accounts are broadband Internet access accounts entitling

the user to access the Internet through the Clearwire wireless broadband network. They are, as
the name says "Cost-Free" accounts, meaning that Licensees do not pay any service or other
charges for these accounts, regardless of what Clearwire charges retail subscribers for such
accounts. Licensees, instead, trade for these accounts by allowing Clearwire to use the excess
commercial capacity on their EBS spectrum.

Cost-Free Educational Accounts, pursuant to

Section 3.02(b) of the MRUAs and Section 7(k)(iv) of the IUAs, are required to "have the same
capacity and characteristics as the highest level of premium mass market retail service provided
on Clearwire's network in a Market Area." To the extent not inconsistent with the terms of the
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Existing Agreements, Cost-Free Educational Accounts are subject to the terms of Clearwire's
then generally applicable Acceptable Use Policy ("AUP").
31.

Licensees must provide educational services with the spectrum, and Licensees use

the Cost-Free Educational Accounts they receive from Clearwire to meet this regulatory
requirement while also pursuing their educational missions and other charitable objectives as
described above. Licensees have received Cost-Free Educational Accounts and have put those
Cost-Free Educational Accounts to use since 2006. At the peak, Licensees received a total
number of Cost-Free Educational Accounts in excess of 72,000.
32.

The Cost-Free Educational Accounts Clearwire provides on its wireless network

afford users access to unlimited Internet capacity. This means their "throughput" is not shut off
after reaching a certain data capacity allotment and their throughput speeds are not "throttled"
after a particular amount of data capacity is used in a billing period. "Throttling" in this context
is broadband service industry vernacular for slowing down the speeds of broadband connections
after a certain level of data usage has been reached in a billing cycle. Wireless carriers also
throttle wireless service at times when the cell site serving the account at any particular time is
loaded to capacity by simultaneous users. Licensees do not object to throttling that is applied
equally to all users for the purpose of reasonable network management consistent with the FCC's
Open Internet Order on February 26, 2015 and the AUP.
33.

As stated above, Licensees must use their EBS spectrum for educational purposes.

This is an FCC requirement. In addition, FCC Rule 27.1214(b)(1) allows for the lease of no
more than 95% of the capacity of a licensees' EBS channels, requiring that at least 5% of the
capacity of Licensees' channels be reserved by the Licensees for their educational uses. This
reservation is a fundamental requirement for leasing excess capacity of EBS channels. Section 7
of each IUA accomplishes this reservation by giving Clearwire access to all of Licensees'
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channels capacity subject to that IUA and providing that Licensees are entitled to a number of
Cost-Free Educational Accounts that will enable Licensees to use at least 5% of the capacity of
the channels. Thus, the minimum 5% set-aside "rides" on Clearwire's wireless system and is
unavailable to Licensees unless a sufficient amount of data throughput on Clearwire's network
is available to Licensees. It is Clearwire's duty to provide this level of Cost-Free Educational
Accounts and associated throughput and unless Clearwire complies with the requirement to
provide Licensees with the number of Cost-Free Educational Accounts that have in the
aggregate this minimum amount of throughput, Clearwire is out of compliance with the Existing
Agreements. Moreover, if Clearwire continues to access Licensees' spectrum (or provides other
Sprint parties with access to Licensees' spectrum) without meeting the reservation, Clearwire
de facto forces Licensees to be out of compliance with FCC rules.
34.

The 5% capacity reservation is only a minimum. By the operation of the formulas

in the Existing Agreements to calculate Cost-Free Educational Accounts, Licensees may be
entitled to more than 5% of their channels' capacity.
35.

Affiliates of Sprint acquired control of Clearwire by stock purchase in July 2013.

All of Licensees' Educational End Users and Licensees' Cost-Free Educational Accounts were,
at that time, on Clearwire's wireless network.
36.

Over a year later and only after inquiries of Sprint by third parties, Sprint

announced its intention, as the new parent of Clearwire, to shut down service on the Clearwire
network on or about November 6, 2015 at which time Clearwire will no longer make broadband
access services available to the public and Licensees will no longer be able to obtain Cost-Free
Educational Accounts on a Clearwire network.
37.

Clearwire's established course of conduct over more than seven years has been to

obtain Cost-Free Educational Accounts from higher subsidiaries who were not parties to the
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Existing Agreements.

This practice has preserved the Total Consideration of the Existing

Agreements. Under the Existing Agreements, a third party who provides Access Right Royalties
to Licensees is referred to as a Service Affiliate under Section 1.03(a) of the MRUAs and is
required, among other things, to assume Clearwire's obligations to provide Access Right
Royalties and to be jointly and severally liable with Clearwire for the Total Consideration. If
required by Licensees pursuant to the Existing Agreements, such Service Affiliate must also
execute a Collateral Document to grant Licensees direct contractual privity with the Service
Affiliate and to memorialize the duties of the Service Affiliate.
38.

Faced with the impending shut down of Clearwire's wireless network and Sprint's

refusal to enable Clearwire to provide Cost-Free Educational Accounts through Sprint's wireless
network under the Existing Agreements, Licensees entered into an "Interim Service Agreement"
("ISA") with Clearwire and Sprint on March 5, 2015. The ISA is a bridge agreement, intended
to lessen the disruption to services provided by Licensees with the Cost-Free Educational
Accounts while the parties negotiate the terms of an amendment to the Existing Agreements
specifying that soon all Cost-Free Educational Accounts will be provided on Sprint's networks.
Under the ISA, approximately 30% of Licensees' then-existing account quota of Cost-Free
Educational Accounts were to be moved to Sprint-provided Cost-Free Educational Accounts,
which would lessen disruption and facilitate Licensees' ability to comply with the FCC's
educational use requirements as Sprint acted to shut down Clearwire's network, during the
bridge period.
39.

Both the Existing Agreements and the ISA require that Licensees receive

Cost-Free Educational Accounts that have the characteristics based upon the service provider's
best retail broadband service.
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40.

The Sprint broadband service plan that Clearwire and Sprint are imposing on

Licensees deliberately slows speeds down drastically from an average download speed of 6-8
Mbps to 256 Kbps after just 6 GB of capacity is used in a month. Sprint calls this plan
"SPCTRM256," and it cannot, unlike Sprint's other plans, be found on the Sprint website.
SPCTRM256 is not mentioned in the ISA and it is both far from "the best unlimited plan" and
one that is not "available to retail customers." Upon information and belief, it is a Sprint plan
supposedly limited to EBS licensees. This service plan fails to meet the required specifications
for Cost-Free Educational Accounts in breach of the ISA and Existing Agreements in many
respects while it commandeers EBS spectrum without providing the agreed Total Consideration,
and threatens the public interest utility that Licensees have accomplished.
41.

Throttling download speeds violates the ISA because Cost-Free Educational

Accounts are required to be "not inferior in any material respect to the best unlimited plan
available to retail customers generally," and Sprint now offers a retail service with far superior
terms to the 6 GB throttled plan offered to Licensees. Sprint offers a retail service plan that
serves hotspots with 30 GB of data per month, coupled with overage charges above 30 GB (but
no throttling upon reaching a certain data allotment). This plan is, upon information and belief,
"the best unlimited plan available to retail customers generally."

Because there is no

usage-based throttling imposed on Sprint's commercially available plan, Licensees are entitled to
it without any monthly service charge or overage charges. However, Sprint has flatly refused to
provide Licensees that plan.
42.

When throughput capacity is slowed to 256 Kbps, the service is rendered useless

for many practical purposes. For example, the FCC's broadband speed guide states that the
minimum download speed for e-mail and basic Web browsing is 0.5 Mbps. 256 Kbps is roughly
half that minimum standard. Additionally, the devices made available to Licensees' users are
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intended to support multiple users through a shared Wi-Fi connection. The ability to connect
multiple users and/or devices is a key attribute of the wireless devices Licensees provide schools
and other non-profit entities. Throughput of 256 Kbps is grossly insufficient to enable multiple
users to conduct basic Web browsing and maintain an active connection to the Internet.
43.

Even if all of Licensees' Cost-Free Educational Accounts were converted to the

Sprint wireless network on the SPCTRM256 plan, the 6 GB throttled service could not satisfy
the 5% educational reservation requirement. Licensees are faced with imminent harm when the
Clearwire network is shut down and the Cost-Free Educational Accounts that were meeting this
reservation are no longer available. Moreover, Licensees (and other EBS licensees) have notified
Sprint that SPCTRM256 is insufficient to enable Licensees to provide service "in a manner and
setting conducive to educational usage" as the FCC's rules require. The 6 GB plan does not
meet the 5% educational reservation, and the minute the Clearwire wireless network is turned
off, Licensees will face noncompliance with the FCC rules even if all 6 GB plans were deployed
in the quantity of Cost-Free Educational Accounts to which Licensees are entitled.
44.

Purposeful throttling of Licensees' customers after a certain data limit is reached

is also inconsistent with Sprint's current AUP. Sprint no longer throttles its retail customers
except for reasons of reasonable network management during periods of congestion. Service that
is inferior and inconsistent with the terms of the applicable AUP is another bad faith violation of
the terms of the Existing Agreements and ISA.
45.

On many occasions, Licensees have discussed usage with representatives of

Clearwire and Sprint who have full knowledge that the non-profit entities Licensees serve are
currently consuming an average of 30 to 40 GBs per month. Therefore, Sprint's self-imposed
6 GB limit renders a near lethal blow to Licensees' public service to non-profit organizations as
well as the scores of schools that depend on, among other things, surveillance systems for
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student and staff protection, and other vital public interest educational imperatives such as
addressing the "homework gap." The homework gap refers to students who have difficulty
completing homework due to a lack of Internet access at home. Addressing the homework gap
has become a national priority for policy makers, including the FCC who identified this as a key
issue.
46.

"Help desk-like" support is essential for the use of any modern digital

communications device. Thus, under the Existing Agreements, Clearwire is required to provide
Cost-Free Educational Accounts users and Licensees with the same supporting system
capabilities and service that Clearwire provides to its retail customers.

Section 3.07 of the

MRU As and Section 7 of the IUAs state, in pertinent part:
Sharing of Features and Service Sets. Licensees shall have access to, and
full use of, system capabilities, services and feature sets that are generally
provided of Clearwire's retail customers or wholesalers to mass market
customers. Licensees shall have access to reasonably necessary support
made available to Clearwire's commercial customers generally, and that is
reasonably necessary for the Licensees to offer services to their
Educational End Users as contemplated by their agreement.
47.

Some examples of basic functionality that is "reasonably necessary for the

Licensees to offer services to their Educational End Users" consists of:
•

Ordering devices (like data hotspots) for customers.

•

Establishing accounts for customers.

•

Tracking and recording the status of accounts - for example, recording if a
given device has been lost or stolen.

•

Tracking data usage on at the account and device level.

•

Blocking data to a device (in effect turning off the Internet service) so that
if a customer becomes ineligible as an Education End User, Licensees
discontinue service to him/her.

•

Tracking service lines associated with devices during a particular billing
period to determine if it is active so that Licensees can keep accurate
records of accounts receivable.

•

Keeping track of amounts that Licensees owe Sprint for items such as
device purchase costs so that they can reconcile this information with their
accounting records.

48.

While Clearwire provided the above system capabilities, services and features for

its wireless service, defendants have failed to provide the required parallel services for Sprint's
wireless network.

Instead, Licensees have been provided with access to Sprint's so-called

"Enhanced Account Management" system ("EAM") for wireless service. The magnitude of
inconsistencies and failures related to the EAM system (and associated training and support) that
persist month-to-month have prevented Licensees from making significant progress towards the
arduous task of transitioning many thousands of remaining service accounts from Clearwire's
wireless network to Sprint's wireless network before November 6, 2015. Some examples of
deficiencies include:

49.

•

Hundreds of devices have been delivered, but cannot be found within the
EAM.

•

Devices that appear to have been blocked through Sprint's systems (and
which Sprint personnel confirmed were blocked) are still able to access
the Internet months after tickets were opened with Sprint to resolve.

•

Billing cycles have been changed by Sprint without any notice to
Licensees who therefore could not provide notice to Educational End
Users.

•

Licensees inconsistently receive order confirmation emails and/or device
shipment confirmation emails making it impossible to track all steps in the
fulfillment process.
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Multiple device shipments have been returned to Sprint (meaning they
were never delivered to the intended recipient) without any notification to
the Licensee or Educational End User who were left wondering the status
of their expected shipment.
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Access to the EAM system itself is unreliable: It slows down significantly
at random, it has been completely inaccessible sometimes for full business
days, and other times certain sections within the EAM will be randomly
blank for indiscriminate periods of time.

•

The supposed "unique identifier" for devices that Sprint told Licensees to
track has on numerous occasions shown to be assigned to multiple devices
at the same time, making it impossible to create a 1:1 relationship for
tracking purposes.

Licensees have repeatedly escalated their concerns and requests for cures around

the EAM system and related support deficiencies. This has been a central focal point on every
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bi-weekly meeting with Sprint senior management and every status meeting with Sprint's
assigned Customer Care team that has occurred since Licensees started using the EAM. It is also
evidenced through the number of support tickets that have been opened through Sprint's care
team and the number of tickets that remain open to this day. It is beyond reason to expect
Licensees to ramp up ordering and deploy thousands of devices through an unreliable system that
has made it impossible to reconcile a few hundred devices to-date.
50.

If Licensees distribute Cost-Free Educational Accounts on Sprint's wireless

network, Licensees' Educational End Users need to be able to obtain customer support service
when things do not work.

Yet, when calls are made to Sprint technical support, Sprint

representatives provide inaccurate and/or false information to Licensees' Educational End Users,
which damages Licensees' reputation and relationship with its users. Sprint representatives have
even been bold enough to tell Licensees' Educational End Users that Sprint is not throttling their
service despite the fact that Sprint established and imposed a throttled 6 GB plan on Licensees.
51.

Sprint's plan for Clearwire's spectrum is to sublicense it to Sprint, so that Sprint

and its affiliates can use that spectrum in Sprint's broadband wireless network.

However,

Section 10(b) of the lUAs places strict and important limitations on Clearwire's ability to divert
Licensees' spectrum to a third party by sublicense. Section 10(b) of the IUAs specifically
provides ~
... that with advance written consent of Licensee and any required FCC
consent or authorization, which consent of Licensee shall not be
unreasonably withheld, conditioned or delayed, Clearwire may sublicense
the use of Clearwire Capacity .... Licensee's consent may be withheld if,
among other things. Clearwire does not covenant in writing in form and
substance reasonably acceptable to Licensee to provide the same level of
service, features and access to Licensee that it would have provided or
been obligated to provide had such Clearwire Capacity not been
sublicensed {Emphasis added).
52.

It is undisputed that neither Clearwire nor Sprint ever sought Licensees' consent.
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53.

It is likewise undisputed that Licensees never provided consent to Clearwire or

54.

Any argument to the contrary that Sprint did not require Licensees' consent to

Sprint.

sublease the commercial spectrum from Clearwire is belied based upon the language specifying
the only times when consent is not required. That language is in Section 10(c) of the IUAs,
which provides that ... Clearwire, with prior notice to Licensee but without the prior consent
of Licensee may: ... (2) sell, assign, sublease, delegate or transfer this
Agreement or any of its rights or obligations hereunder to any of
Clearwire's Affiliates or any entity that acquires all or substantially all of
the assets of the Clearwire subsidiaries that hold the U.S. assets and
operating companies.
55.

Thus, consent is not required when the spectrum is sublicensed to "Clearwire

Affiliates" or "all or substantially all" of the "assets" of Clearwire are acquired by "an entity."
The "Clearwire's Affiliates" exception to the consent requirement does not apply because the
word "Affiliates" when capitalized is defined in Section 6(c)(i) of the IUAs as an entity below
Clearwire Legacy in the organizational structure and no Sprint entity is below Clearwire Legacy
in the organizational structure. And, the asset purchase exception to the consent requirement
also does not apply because Sprint did not acquire the assets of Clearwire. The Clearwire
entities which hold the rights to use the leased spectrum of the channels were acquired by Sprint
through a stock purchase, not an asset purchase, transaction. Thus, the spectrum lease rights are
still owned by Clearwire entities, not by Sprint, even though Sprint may own the stock of those
entities (not the assets by virtue of asset purchase).
56.

Therefore, Sprint's apparent reliance on Section 10(c) of the IUAs, which requires

only notice but not consent, is misplaced. Without Licensees' consent, Sprint has absolutely no
right to use the commercial spectrum capacity that was acquired by Clearwire under the MRUAs
and IUAs.

57.

At a meeting in New York City on April 7, 2015, Sprint agreed with Licensees

that Sprint would take over all of the responsibilities of the Existing Agreements of Clearwire.
As agreed with Sprint and in furtherance of reaching the agreement as contemplated by
Section 10(b) of the IUAs, Licensees tendered a detailed outline to embody this understanding.
Licensees subsequently tendered a draft of one of the key definitive agreement on August 12,
2015. Sprint has refused to respond to that draft, which constitutes a failure to negotiate in good
faith as required.
58.

Section III (A) of the ISA requires that Sprint provide specific wireless data

"Devices" (i.e., user modems) described therein. These Devices are various models of Sprint's
"data-only" devices, most of which connect to the Internet via Sprint's wireless network and
simultaneously connect to users' nearby computers or other data devices, usually by Wi-Fi.
Sprint has refused to sell Licensees many of the specified Devices, claiming they are
discontinued or out of stock. There is no contractually sanctioned process for discontinuing the
sale of the specified Devices.

Sprint thus is in default for failing to sell those Devices as

required.
59.

Section III(D) of the ISA requires that Sprint cooperate in good faith in switching

services to promote the seamless transition of Cost-Free Educational Accounts, as required
which it has failed to do.
60.

Sprint has failed to provide Licensees' operating affiliates, Mobile Citizen and

Mobile Beacon, with the support that is reasonably necessary for them to be able to timely offer
uninterrupted services to Educational End Users in violation of Section 3.07 of the MRUAs and
compliant account ordering capabilities, in violation of Section 7(1) of each of the IUAs.
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COUNT I
61.

Licensees repeat and reallege the allegations contained in paragraphs 1 through 60

hereof as if fully set forth herein.
62.

Section 10(b) of each of the IUAs specifically requires Clearwire to obtain the

consent of the Licensee party to the IUA to sublicense the spectrum subject to that IUA to
anyone other than an Affiliate of Clearwire.
63.

Licensees' consent to sublicensing provides the main vehicle for preserving the

Total Consideration, including the Cost-Free Educational Accounts and the other Access Right
Royalties, in a situation when a new entity takes over use of the spectrum made available to
Clearwire by Licensees, and Section 10(b) of each IUA specifically allows the Licensee to
withhold consent to "among other things," preserve access to Cost-Free Educational Accounts.
64.

Only "Affiliates" of Clearwire may use the spectrum without this consent and

Sprint and its affiliated entities (other than Clearwire Legacy and Clearwire Legacy's direct and
indirect subsidiaries) are specifically excluded from the definition of "Affiliate" for purposes of
sublicensing by Section 6(c)(i) of the IUAs.
65.

It is undisputed that Clearwire did not seek, and did not obtain, Licensees'

consent to sublicense the spectrum subject to the IUAs to Sprint or any other entity.
66.

By reason of the foregoing, defendants are in breach of the IUAs and Licensees

are entitled to an injunction (a) enjoining Clearwire from directly or indirectly sublicensing the
spectrum to Sprint or any entity other than a direct or indirect subsidiary of Clearwire Legacy
that is an "Affiliate" of Clearwire Legacy as such quoted term is defined in Section 6(c)(i) of the
IUAs, without the prior written consent of Licensees; and (b) enjoining Sprint and any of its
affiliates, other than Clearwire Legacy and its direct and indirect subsidiaries who are
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"Affiliates" as such quoted term is so defined from using the spectrum prior to Clearwire
obtaining the written consent from Licensees.

COUNT II
67.

Licensees repeat and reallege the allegations contained in paragraphs 1 through 66

hereof as if fully set forth herein.
68.

Clearwire is obligated, among other things, to provide Licensees' with Access

Right Royalties.
69.

Clearwire has provided Access Right Royalties through Sprint, which, by virtue

thereof, is a Service Affiliate.
70.

Clearwire has breached the MRUA and lUAs by failing to ensure that Sprint has

assumed all of the obligations of Clearwire under the MRUAs and the IlJAs and Sprint, as a
Service Affiliate has failed to comply with the terms and conditions under the MRUAs and IUAs
insofar as it is required, as a Service Affiliate of Clearwire, to perform the obligations of
Clearwire.
71.

Clearwire and Sprint, as Service Provider, have breached their obligations to

provide Access Right Royalties of the kind, quality and quantity mandated by the Existing
Agreements.
72.

By reason of the foregoing breaches, Licensees are entitled to (a) specific

performance directing Clearwire and Sprint, as Service Provider, to provide all of the Access
Right Royalties required to be delivered to Licensees under the Existing Agreements, including,
but not limited to, levels of service of the kind and quality and in the quantities called for under
the Existing Agreements, and in particular that no service provided in compliance with
Article III of the MRUAs and Section 7 of the IUAs be throttled or otherwise of a kind or quality
less than the same capacity and characteristics as the highest level of premium mass market retail
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service; and (b) an injunction enjoining Clearwire and Sprint, as Service Provider, from
dismantling the Clearwire wireless network until such time as they can provide the Access Right
Royalties on another service or network, consistent with their obligations under the Existing
Agreements.

COUNT III
73.

Licensees repeat and reallege the allegations contained in paragraphs1through 72

hereof as if fully set forth herein.
74.

By reason of defendants' failure to comply with their obligations under the ISA,

they are in breach of contract and Licensees are entitled to specific performance directing that
defendants provide (a) the Devices specified in the ISA; and (b) service in a manner consistent
with the ISA and Existing Agreements, by delivering Cost-Free Educational Accounts that are
not throttled or otherwise less than the standard required by the ISA and Existing Agreements;
and (c) directing Sprint to timely negotiate and conclude an amendment to the Existing
Agreements as required by the ISA, consistent with the terms of the Existing Agreements in a
manner that preserves the benefits to Licensees set forth in Article III and Section 7.11 of the
MRUAs.

COUNT IV
75.

Licensees repeat and reallege the allegations contained in paragraphs 1 through 74

hereof as if fully set forth herein.
76.

Sprint's officers and employees, at a meeting with Licensees, orally committed to

assuming the obligations of Clearwire under the Existing Agreements
77.

Sprint has taken some actions in attempting to fulfill that commitment, albeit so

woefully inadequately as to question its good faith, to fulfill some of the obligations of Clearwire
under the Existing Agreements in addition to under the ISA.
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78.

By its acts and statements Sprint has exerted dominance and control over

Clearwire to such an extent so as to assume Clearwire's obligations without regard to the
contractual relationship required by the letter of the Existing Agreements. Sprint cannot usurp
the rights granted by Licensees under the Existing Agreements without giving back the expected
Total Consideration, including the Cost-Free Educational Accounts.
79.

Despite having assumed Clearwire's obligations, Sprint has failed to comply with

said obligations as further set forth herein.
80.

By reason of the foregoing, Sprint is in breach of the Existing Agreements and

Licensees are entitled to an order directing Sprint to comply with all of Clearwire's obligations
under the Existing Agreements, including but not limited to, providing levels of service of the
kind and quality and in the quantities called for under the Existing Agreements, and in particular
that no service provided in compliance with Article III of the MRUAs and Section 7 of the IUAs
be throttled or otherwise of a kind or quality less than the same capacity and characteristics as
the highest level of premium mass market retail service.

COUNT V
81.

Licensees repeat and reallege the allegations contained in paragraphs 1 through 80

hereof as if fully set forth herein.
82.

Clearwire is required by Sections 7(a) and (b) of the IUAs and Section 3.02(a)

and (b) of the MRUAs to provide Licensees with significant numbers of Cost-Free Educational
Accounts.
83.

These accounts are the sole means by which Licensees may satisfy the FCC's

requirement that Licensees reserve at least 5% of the capacity of their EBS channels for
educational uses if they are to provide the commercial spectrum capacity of the EBS channels to
a commercial wireless provider like Clearwire or Sprint.
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84.

Licensees have received and used Cost-Free Educational Accounts providing

Internet access service on the Clearwire network.
85.

Sprint is in the process of shutting down the Clearwire network, while diverting

the commercial spectrum capacity Licensees have provided to Clearwire to use in Sprint's
wireless network.

Sprint has replaced a small fraction of those accounts with Cost-Free

Educational Accounts that use the Sprint network. Because of the combined effect of severe
reductions in both the number of Cost-Free Educational Accounts and the capacity allotted to
those accounts, the minute the Clearwire wireless network is turned off, Clearwire and Sprint
will de facto force Licensees to be out of compliance with the FCC's minimum 5% set-aside
regulation.
86.

By reason of the foregoing, Sprint and Clearwire are in breach of the Existing

Agreements and Licensees are entitled to an injunction requiring Sprint and Clearwire to provide
Cost-Free Educational Accounts in such number and with such characteristics and support as
required by the Existing Agreements and the ISA, and for Sprint to cease using Licensees'
commercial spectrum capacity until this requirement and the other requirements of the relief
requested above in other counts of this Complaint are satisfied. This requirement includes not
throttling the Cost-Free Educational Accounts because, at present, Sprint's best retail broadband
service offering is not throttled.
WHEREFORE, Licensees demand judgment as follows:
(a)

On the first count, an injunction (i) enjoining Clearwire from sublicensing the

spectrum to Sprint or any entity other than a subsidiary of Clearwire as required by the Existing
Agreements, without the prior consent of Licensees; and (ii) enjoining Sprint and any of its
affiliates, other than Clearwire and its direct and indirect subsidiaries who are "'Affiliates" as
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such term is defined in the MRUAs and the IUAs from using the spectrum prior to Clearwire
obtaining a consent from Licensees;
(b)

On the second count, (i) specific performance directing Clearwire and Sprint, as

Service Provider, to provide all of the Access Right Royalties required to be delivered to
Licensees under the Existing Agreements, including but not limited to levels of service of the
kind and quality and in the quantities called for under the Existing Agreements, and in particular
that no service provided in compliance with Article III of the MRUAs and of the IUAs be
throttled or otherwise of a kind or quality less than the same capacity and characteristics as the
highest level of premium mass market retail service; and (ii) an injunction enjoining Clearwire
and Sprint, as Service Provider, from dismantling Clearwire's wireless network until such time
as they provide the Access Right Royalties to all of Licensees' current users on another service
or network, consistent with their obligations under Article III of the MRUAs;
(c)

On the third count, specific performance directing that defendants provide

(i) devices as set forth in the ISA; (ii) service in a manner consistent with the Existing
Agreements by delivering Cost-Free Educational Accounts that are not throttled or otherwise less
than the standard required by the MRUAs and IUAs; and, (iii) directing Sprint to timely
negotiate and conclude an amendment to the Existing Agreements as required by the ISA,
consistent with the terms of the Existing Agreements, and consistent with the intention expressed
in Section 8.01 of the MRUAs so as to reflect the changes in wireless broadband environment
technology in a manner that preserves the benefits to Licensees set forth in Article III of the
MRUAs;
(d)

On the fourth count, specific performance (i) directing Clearwire and Sprint, as

Service Provider, to provide all of the Access Right Royalties required to be delivered to
Licensees under the Existing Agreements, including but not limited to levels of service of the
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kind and quality and in the quantities called for under the Existing Agreements, and in particular
that no service provided in compliance with Article III of the MRUAs and Section 7 of the IUAs
be throttled or otherwise that the service have the same capacity and characteristics as the highest
level of premium mass market retail service; and (ii) an injunction enjoining Clearwire and
Sprint, as Service Provider, from dismantling Clearwire's wireless network until such time as
they can provide the Access Right Royalties to all of Licensees' current users on another service
or network, consistent with their obligations under the Existing Agreements;
(e)

On the fifth count, specific performance (i) directing Clearwire and Sprint to

provide Cost-Free Educational Accounts in such number and with such characteristics and
support as required by Article III of the MRUAs and Section 7 of the IUAs as is needed for
Licensees to reserve at least 5% of the capacity of their EBS channels for educational uses as the
FCC requires them to do if they provide the commercial spectrum capacity of the EBS channels
to a commercial wireless providers like Clearwire or Sprint; (ii) directing Sprint to cease using
Licensees' commercial spectrum capacity until this requirement and the other requirements of
the relief requested above in other counts of this Complaint are satisfied; and (iii) directing
Clearwire and Sprint to provide Cost-Free Education Accounts for this purpose that are not
throttled and that are otherwise of a kind or quality having the same capacity and characteristics
as the highest level of premium mass market retail service as required by the Existing
Agreements and the ISA;
(f)

Such other and further relief as the Court deems proper.
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VERIFICATIONS

I, John Primeau, am the President and Chief Executive Officer of Plaintiff North
American Catholic Educational Programming Foundation, Inc., and am familiar with and have
personal knowledge of the facts pertaining to NACEPF upon which this action is based. I have
read the foregoing Verified Complaint, filed herein and, knowing the contents thereof, have
found the allegations of facts set forth therein pertaining to NACEPF are based on my own
personal knowledge and are true, except as to those allegations based on information and belief
which I believe to be true.
Signed under the pains and penalties of peijury this 14th day of October, 2015.

JOHN PRIMEAU

I, John Schwartz, am the President and Chief Executive Officer of Plaintiffs Chicago
Instructional Technology Foundation, Inc., Denver Area Educational Telecommunications
Consortium, Inc., Instructional Telecommunications Foundation, Inc., Portland Regional
Educational Telecommunications Corporation and Twin Cities Schools' Telecommunications
Group Inc. (collectively referred to as "Voqal"), and am familiar with and have personal
knowledge of the facts pertaining to Voqal upon which this action is based. I have read the
foregoing Verified Complaint, filed herein and, knowing the contents thereof, have found the
allegations of fact that pertain to Voqal are based on my own personal knowledge and are true,
except as to those allegations based on information and belief which I believe to be true.
Signed under the pains and penalties of perjury this 13lh day of October, 2015.

JOHN SCHWARTZ

92199051 23
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VERIFICATIONS

I, John Primeau, am the President and Chief Executive Officer of Plaintiff North
American Catholic Educational Programming Foundation, Inc., and am familiar with and have
personal knowledge of the facts pertaining to NACEPF upon which this action is based. I have
read the foregoing Verified Complaint, filed herein and, knowing the contents thereof, have
found the allegations of facts set forth therein pertaining to NACEPF are based on my own
personal knowledge and are true, except as to those allegations based on information and belief
which I believe to be true.
Signed under the pains and penalties of perjury this 14,h day of October, 2015.

I, John Schwartz, am the President and Chief Executive Officer of Plaintiffs Chicago
Instructional Technology Foundation, Inc., Denver Area Educational Telecommunications
Consortium, Inc., Instructional Telecommunications Foundation, Inc., Portland Regional
Educational Telecommunications Corporation and Twin Cities Schools' Telecommunications
Group Inc. (collectively referred to as "Voqal"), and am familiar with and have personal
knowledge of the facts pertaining to Voqal upon which this action is based. I have read the
foregoing Verified Complaint, filed herein and, knowing the contents thereof, have found the
allegations of fact that pertain to Voqal are based on my own personal knowledge and are true,
except as to those allegations based on information and belief which I believe to be true.
Signed under the pains and penalties of perjury this 14th day of October, 2015.

JOHN SCHWARTZ

92199051U
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